Court: Homestake didn't cause neighbors' disease.
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MILAN – The 10th U.S. Circuit Court of Appeals has upheld an earlier district court decision which dismissed claims of residents living near Homestake Mining Co.’s uranium mill who alleged that operation and closure of the mill caused their illnesses or their relatives’ cancer or death. 

“While it is unfortunate that so much time and money were spent on this litigation, it is reassuring to see that the truth has prevailed and that our system of justice works,” said Al Cox, manager of Homestake’s mine closure activities in New Mexico. “We run a responsible project here and it is gratifying that the Court of Appeals has dismissed these unfounded allegations.” 

Plaintiffs in the case were represented by attorneys from the Spence Law Firm of Jackson, Wyo., who argued that a medical expert could consider radiation exposures from the Homestake mill to be a substantial contributor to the causes of the liver cancer, thyroid cancer, and bladder cancer of plaintiffs Harriet Wilcox, Darlene Cowart-Serna, and Marcella Sally Hartman. 

However the three-judge panel held in the Sept. 8 opinion that the plaintiffs failed to demonstrate that Homestake’s operations caused their cancer or subsequent deaths. In particular, the judges found that the expert testimony the plaintiffs offered failed to satisfy New Mexico’s standard of “but for” causation linking the plaintiffs’ health complaints with Homestake’s milling or closure activities.

“An expert’s testimony must convey that he or she believes the plaintiff probably would not have gotten sick – or the illness would have been later-developing or less severe – but for (Homestake’s) negligence,” said Judge Carlos F. Lucero. “Unfortunately for (the plaintiffs), their experts conveyed no such belief.”

The judges also noted that plaintiffs neither alleged nor presented evidence that exposure to Homestake's radiation resulted, more probably than not, in the aggravation of their cancer symptoms. In New Mexico, as is universally the case, a tort plaintiff must demonstrate the defendant’s actions caused the plaintiff’s injury.

Candace Head-Dylla, president of Bluewater Valley Downstream Alliance who lives near Homestake, said she is highly suspicious of such a high-profile case going to court with a law firm like the Spence Law Firm not having done its homework.

“I totally do not understand. What we know about Spence Law Firm and what we've read and what we've been told is they don't go to court with cases they can't win. This was ridiculously sloppy and even someone outside the legal field could have predicted this outcome. 

“It doesn't take a genius to know that they were going to lose this case because they just didn't have their experts lined up like they should have – and there are people who would have testified for them. I'm really suspicious.”

Attorneys for the plaintiffs argued that the requirement to show “but for” causation will cut off virtually all relief for “toxic tort” plaintiffs because an honest scientific expert will never be able to state as a concrete fact that a plaintiff’s injury would not have occurred were it not for exposure to the defendant’s product.  

The court said that based on its interpretation of New Mexico law, a “toxic tort” plaintiff must demonstrate only to a reasonable degree of medical probability – not as a certainty – that exposure to a substance was a “but for” cause of the injury, or would have been, in the absence of another sufficient cause.

“This court decision and the worker and community health studies confirm that Homestake’s operations have not caused harm or endangered the health of our neighbors,” said Cox.

He noted that multiple studies of the incidence of cancer and cancer death among Homestake’s mill workers and residents in the surrounding communities repeatedly showed that cancer and cancer death rates were consistent with those found in similar populations elsewhere.

The three plaintiffs – Claude Wilcox for the estate of Harriet Wilcox, Trinity Scott for the estate of Hartman, and Cowart-Serna – and an additional 25 people whose claims were dismissed in 2007 – filed the initial toxic tort suit against Homestake in 2004. Following the district court’s 2008 ruling granting summary judgment in favor of Homestake, the three remaining plaintiffs appealed to the 10th Circuit in November 2008. The New Mexico Supreme Court has never addressed this particular tort law issue but possibly could in the future.

The U.S. Supreme Court has said that any claims having to do with atomic energy, uranium mining, milling, or nuclear power plants automatically are transferred to federal court because of the Price-Anderson Act, which governs liability-related issues. The main purpose of the act is to partially indemnify the nuclear industry against liability claims arising from nuclear incidents. 

The Homestake Mill operated from 1958 to 1990, producing uranium for energy generation under contracts with the U.S. government. The mill was demolished in the early 1990s and Homestake/Barrick Gold has a target date of 2017 to complete cleanup activities.

