Navajos appeal HRI case to Supreme Court.
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WINDOW ROCK – The New Mexico Environmental Law Center appealed Wednesday to the U.S. Supreme Court to reverse the 10th Circuit Court of Appeals decision to allow Hydro Resources Inc. to conduct in situ leach uranium mining in Churchrock and Crownpoint.

“Today is an important day for the people of Churchrock and Crownpoint,” Eric Jantz, lead attorney for the law center, said. “The community is letting the government know that they will not give up the fight and they will continue resisting these proposed uranium mines.”  

The 10th Circuit's three-judge panel ruled 2-1 in March against the petition filed by the law center on behalf of Eastern Navajo Diné Against Uranium Mining and Southwest Research and Information Center. In May the full 10th Circuit refused to rehear ENDAUM’s arguments.   

The two entities have been fighting the Nuclear Regulatory Commission and HRI, a subsidiary of Uranium Resources Inc., for the past 16 years, demanding that they keep out of Navajo communities in New Mexico. Wednesday's filing for a writ of certiorari in the case of “Marilyn Morris, et. al., v. U.S. Nuclear Regulatory Commission, et. al.,” is the last battlefield.

Diane Curran of Harmon, Curran, Spielberg, & Eisenberg, LLP in Washington is co-counsel; petitioners Grace Sam and Marilyn Morris, Navajo citizens from nearby Pinedale Chapter, are being represented in the case by DNA-Peoples’ Legal Services.  

Don Ewigleben, president and chief executive officer of URI, said late Wednesday, “While URI has not yet reviewed ENDAUM's petition, we believe that the 10th Circuit Court correctly analyzed the issues when it upheld the NRC's issuance of a license.

“We are in the process of renewing our underground injection control permit that was initially granted by the state in 1989.”

In situ leach mining is conducted by injecting a solution of water, dissolved oxygen, and sodium bicarbonate through injection wells into the ore zones. The solution dissolves the uranium in the ore zone and causes it to become mobile in the aquifer. Production wells then pump the uranium-laden solution to the surface for processing.

At issue is the protection of water supplies in the area. This is the first time that the NRC has licensed a mining operation in a community drinking water supply and, according to the filing, no aquifer in which ISL uranium mining has occurred has ever been restored to pre-mining condition. 

Rick Van Horn, chief operating officer for URI, has said that at the end of the mining they are required to return the water to pre-mining quality. “If it was livestock water, it will be livestock quality water. It it was irrigation quality, it will be irrigation. If there is a uranium ore body there, it cannot, by definition, be drinking water.”

Wednesday's filing also asks whether the NRC failed to follow its own criteria for protecting drinking water when it established groundwater restoration surety. ENDAUM argues that the government is not requiring an adequate bond to clean up the mine should HRI walk away.

The 10th Circuit upheld the NRC’s decision that HRI does not have to clean up existing Cold War-era radioactive waste on its Churchrock Section 17 property, which includes the site of the abandoned Old Church Rock Mine, an underground uranium mine that operated in the early 1960s and from 1977 to 1983 before it was purchased by HRI. 

The petition asks whether the NRC can ignore radioactive emissions from waste already present at the site in determining whether public radiation doses from new mining would exceed health and safety standards. Existing radioactive contamination is nine to 15 times the regulatory limit, according to court documents.

In a 1997 Final Environmental Impact Statement, NRC acknowledged that some parts of Section 17 are already contaminated but said “these areas may be cleaned up as part of the well field decontamination.” The NRC concluded that licensing the proposed uranium mine might result “in a positive health effect” at the Churchrock site. Nine years later, however, the NRC decided it had no authority to require HRI to clean up the legacy waste.

HRI initially applied to the NRC in 1988 for a license to conduct in situ mining at Sections 8 and 17 in Churchrock, and two sites in Crownpoint. The NRC issued a public notice of opportunity for hearing in 1994 when it published the Draft Environmental Impact Statement. Petitioners requested a hearing in 1995, but the proceeding was held in abeyance pending the final environmental report in 1997. Then in 1998 before hearings had begun, the NRC issued a license to HRI.

Larry King, an ENDAUM board member and one of the estimated 15,000 Navajos whose sole source of drinking water  allegedly would be impacted by the mine, said, “It’s been a very frustrating and long road but we won’t back down. We plan to continue working together to protect our land, water and families.”

